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“Going forward do not enter my property 
without my permission unless you want to face 
serious consequences,” said the homeowner to 
the board president.  Perhaps, there was a good 
reason why my brother-in-law did property 
inspections in the middle of the night when he 
was his association’s board president.  Further, 
catching an afternoon “show” may have an 
entirely different meaning in the Old Dominion.

While the legal barriers to home inspections may have been made 
smooth by this year’s statutory enactments—see our newsletter 
article—danger still abounds.  The board president was personally 
sued for his walk-about by the homeowner alleging trespass, a 
private nuisance and intentional infliction of emotional distress.

This board president had both the duty and express authority in the 
recorded declaration to enter upon the lot before the board 
assessed a “restoration assessment” for an unapproved and illegal 
“pergola.”  The Court of Appeals agreed that “without entry onto the 
land, as in this case where there is only a partial view of the 
violations from the roadway, the Board cannot exercise its power to 
levy an assessment.”    

Rather than embrace a “shoot first, ask questions later” approach, 
the Court noted that an enforcement hearing would be held before 
levying a restoration assessment.  “It only makes sense” that the 
association would first determine if a violation existed and gather 
information before a hearing, stated the Court in its ruling favoring 
both the association and its president.  The unpublished case is Dan 
Chacko v. John R. Ford, Jr., from the Circuit Court of Loudoun County, 
February 13, 2024.     
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Legislative bills that are carried over to be 
reconsidered the following Session are like 
bulbs first planted in seasons before…you 
forget about them, perhaps to the extent you 
don’t even recall what was even planted there, 
and then surprise, one warm day they emerge 
in your backyard.

Don’t be surprised if next year homeowner 
associations are prevented by House Bill No. 
528 from prohibiting a property owner from 
installing “managed conservation landscaping” 
unless the recorded declaration specifically 
establishes such a restriction.  The next Session 
is expected to stage a double feature as the 
conservation garden bill is joined by HB 922, 
which addresses the use of pesticides which 
affect the common area or a lot. 
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What is “managed conservation landscaping,” and why is it 
supposedly good for you, or the world, in general?  According to 
the bill, managed conservation landscaping is a planned 
landscaping practice that endeavors to meet Virginia water 
quality standards, reduce stormwater runoff and pollution, 
prioritizes native species over invasive species, supports 
pollinators and rain gardens, and is intended to reduce the use of 
chemicals and fertilizers promising to keep lawns green 
like-a-mat but fail to absorb and filter their runoff.

Some associations will no doubt cry out—there they go 
again—first solar energy collection devices, then electric vehicle 
charging stations—what’s next—allowing windmills on a lot to 
generate wind power?  The proposed bill mirrors its 
environmental predecessors and does not permit any installation 
on the common area.  No worries about wind turbines churning 
during the neighborhood soccer game.

The power to adopt mere rules or guidelines restricting gardens 
and landscaping, without express or specific authority in the 
declaration, began eroding years ago.  Citing the Restatement 
(Third) of Property—a cornerstone legal encyclopedia—the 
Virginia Supreme Court stated…”Except to the extent provided by
statute or authorized by the declaration, a common interest 
community may not impose restrictions on the structures or 
landscaping that may be placed on individually owned property, 
or on the design, materials, colors, or plants that may be used.”  
Sanjay Sainani, et al. v. Belmont Glen Homeowners Association, 
Inc. (2019).  

There are existing declarations that expressly provide, for 
example, that flowers or plants higher than 24 inches are 
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prohibited in the front yard, or gardens “in lawn” may only 
comprise eight percent of the exterior of an otherwise “in lawn” 
lot, but typical declarations require a lot to be maintained in a 
“neat” manner, or “consistent with good property management.”  
If the Virginia Supreme Court vitiated restrictions on short term 
rentals, finding “for residential purposes” ambiguous, vague, and 
therefore, unenforceable, one can only imagine what they would 
do with the term “neat.”  Scott v. Walker (2007). 

The Virginia Supreme Court has also debunked terms such as 
“architectural harmony” as subjective and unenforceable.  
Therefore, it is noteworthy that the bill empowers associations to 
adopt “design” and “aesthetic guidelines.”  Rules are required to 
be reasonable, and the proposed bill provides example of what is 
deemed an unreasonable rule, such as restrictions that 
“significantly” increase the costs of  managed conservation 
landscaping, significantly decrease its efficiency, require the use 
of invasive species, prohibit managed conservation landscaping 
from being used in the front or visible areas of the lot, require 
turf grass, or impose percentage limits on conservation gardens.

Associations will be relieved to know that the managed 
conservation landscaping bill would not allow leaving turf grass 
lawns “unattended” for the purpose of returning the area to a 
“natural state.”  In short, it’s not a homeowner defense for failing 
to mow your lawn.   No one really knows what the political 
landscape will be in 2025, but for conservation gardens, it’s same 
time, next year. 
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In an opinion issued in March, the United States District Court for 
the Northern District of Alabama (Northeastern Division) invalidated 

the Corporate Transparency Act as going beyond Congress’s 
Constitutional authority.  The decision has been appealed to the 

11th Circuit with Community Associations Institute (CAI) having filed 
an amicus curiae brief supporting the decision.  Currently the case’s 
decision is only being applied to the Plaintiffs who sued in that case, 
but its rationale, if upheld, would apply and invalidate the Act in its 

entirety.  

In addition, CAI will be filing its own lawsuit to exempt and protect 
community associations from requirements outlined in the 

Corporate Transparency Act later this summer. 

 This link: 
https://www.caionline.org/Advocacy/Priorities/CTA/Pages/landing.aspx 

will have all the updates.

Stay tuned!

Corporate Transparency Act
Update

on the 

https://www.caionline.org/Advocacy/Priorities/CTA/Pages/landing.aspx



