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Panning for Gold in a 
Condo Court Opinion
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Awards on the Rise: 

b y :  A I M E E  T .  H .  K E S S L E R

    &  R A C H E L  M .  R O G E R S  

Few people enjoy arguing, and even fewer enjoy going to court, 
unless of course you happen to be the friendly neighborhood 
attorney. Still, the courtroom is often the best and most civil 
way to solve disputes that otherwise cannot be resolved – 
which is why we call it civil court! 

Since legal action is commonly used to collect unpaid 
assessments, many community associations may ask themselves 
how much it costs to bring a lawsuit. Luckily, under the Virginia 
Property Owners’ Association Act and the Condominium Act, 
community associations “can be” reimbursed for all of the fees 
and costs expended – but whether the Association “will be” 
depends on the Judge. 
 
In Virginia, the POAA and Condominium Act entitled community 
associations to recover reasonable attorneys’ fees if they are the 
prevailing party in court, with most Master Deeds, Declarations 
and/or By-Laws having similar language. Therefore, an 
Association can theoretically recover the full costs and fees 
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they expended when going to court. Yet “reasonable” is not “all”, meaning 
courts get to decide whether the amount an association has expended is 
reasonable or not.  
 
While judges are required to look at a variety of factors when determining 
the reasonableness, often the differences in fees awarded comes down to the 
particular judge’s personal experience in the courtroom. This was reflected 
in cases decided during the COVID-19 pandemic, when many judges would 
grant judgment against debtors for the unpaid amounts, but award 
significantly lower than typical legal fees and costs in that judgment. In 
making an award of legal fees applying the reasonableness standard, judges 
often took into account a debtor who was willing to pay assessments but 
was struggling due to a once-in-a-generation pandemic, despite the fact that 
the actual work required to bring a lawsuit had not changed. 

Today, as courts lift their mask mandates and allow individuals to invade 
each other’s personal spaces, it seems the sentiment of the bench is 
changing. The trend in the courtroom now has the judges are awarding 
higher legal fees and costs to more fully reimburse associations. This means 
that for community associations, the costs of going to court are getting more 
accurately reimbursed in judgment.

Of course, there is no guaranteed outcome in the courtroom 
as the concept of “reasonableness” is subjective.  
Assessments are the lifeblood of the community 
association which is why Boards have a fiduciary 
duty to collect, even if full recovery of legal 
fees and cost is unsuccessful. Legal 
action to collect unpaid 
assessments has more of an 
impact that simple 
recovery of the unpaid 
amounts; it also reinforce an 
association’s collections policy and 
demonstrates to owners that it doesn’t 
pay to not pay.
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