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In Burkholder et al. v. Palisades Park Owners 
Association, Inc. (Court of Appeals of Virginia, Record 
No. 0187-22-4, 2023), two homeowners in the Palisades 
Park Owners Association in Arlington sued the 
Association seeking 1) a declaratory judgment that 
charging and collecting inspection fees, other than for 
resale inspections, violated Section 55.1-1805, 2) an 
injunction preventing the Association from continuing to 
do so, and 3) attorneys’ fees and costs.  The trial court 
found in the Association’s favor and the homeowners 
appealed to the Court of Appeals. The Court of Appeals 
reversed the trial court, finding that Section 55.1-1805 
required there be explicit authority in the declaration to 
impose assessments for lot compliance inspections and 
that no such language exists in the Association’s 
Declaration. Palisades Park’s Petition for Appeal to the 
Virginia Supreme Court, and its subsequent Petition for 
Rehearing, were denied, leaving the Court of Appeals the 
law of the Commonwealth. 

While the Virginia Supreme Court required the use of express language 
for restrictive covenants in Sainani v. Belmont Glen Homeowners 
Association, Inc., 297 Va. 714 (2019), the Court of Appeals took it one step 
further stating that explicit and express are synonymous, refusing to take 
the logical step from the declaration requiring the association to do 
something to the association being empowered to use assessments to pay 
for it.  In other words, the Court didn’t say lot compliance inspections 
could not be performed, just that the Association could not pay someone 
to do them.  Taking this to its logical conclusion, an association’s 
declaration may require the association to manage waste removal but not 
empower it to use assessments to pay for it!

The Community Associations Institute has state Legislative Action 
Committees that monitor, propose, oppose and lobby for and against 
legislation.  The Virginia LAC has worked with other groups and Senator 
Adam Ebbin, whose constituency is directly effected by this decision, as 
are all Assemblymen’s and Senators’, to propose legislation (SB 672) that 
would amend §55.1-1805 of the Property Owners Association Act (and its 
corollary §55.1-1904 in the Condominium Act) to more accurately reflect 
the statutes’ underlying purpose and to re-establish certainty over what 
types of charges associations may impose to ensure that associations 
may continue to levy declaration-based assessments against the 
membership to pay for expenses incurred by associations to carry out 
their legal obligations and authorities. 

We will continue to monitor this legislation and will report in a future 
issue as to the outcome.  As this case is now the law of the land, however, 
we recommend consulting legal counsel regarding expenditures about 
other than common area or common elements items.
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